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PRISONERS (INTERSTATE TRANSFER) AMENDMENT BILL 2009 

Second Reading 

Resumed from 11 March. 

HON KATE DOUST (South Metropolitan — Deputy Leader of the Opposition) [9.26 pm]: My speech will 
be very brief because I have only just discovered that I am dealing with the Prisoners (Interstate Transfer) 
Amendment Bill 2009 and I have not had the opportunity to go through the very good report of the Standing 
Committee on Uniform Legislation and Statutes Review on this bill. I will say at the outset that we are pleased to 
support the bill and also to see it back in this chamber, given that the legislation was passed by the then Labor 
government in the other chamber in April last year. That matter was referred to in the second reading speech. 
When the bill was received in this chamber, it was referred to the appropriate committee because it is uniform 
legislation and it was ultimately returned to this place. I imagine that the intervening election slowed down that 
process, and it is very good to be dealing with it now. 

This is an important bill because of the very commonsense changes that have been made to enable the transfer of 
prisoners within the state or interstate. Three key issues were succinctly outlined in the minister’s second reading 
speech—I think it was Minister Collier. 

Hon Peter Collier: It was Hon Simon O’Brien. 

Hon KATE DOUST: That is good. I am glad that we all know what we are doing here tonight when dealing 
with this very important bill, given the energetic debates that occurred earlier! 

This is an important bill. Hon Simon O’Brien will correct me if I am wrong, and I may very well be. The first 
key issue in this bill is that it enables a prisoner to become more proactive by allowing the prisoner to request a 
transfer. The second key issue is that it enables the minister responsible to take into account a wider range of 
matters than previously when making a decision about whether a prisoner can be transferred. The final key 
aspect is that if the minister in the receiving jurisdiction consents to the transfer, the minister who made the 
original request may make the order for the transfer. If the prisoner is a federal offender, the commonwealth 
Attorney-General must consent to the transfer. 

I note that the committee made a recommendation in its report, and I imagine that Hon Simon O’Brien would 
have been on the committee at that time. Therefore, in reply he will perhaps provide us with more detail about 
the extensive work the committee engaged in when it inquired into this very important bill. The detail of this bill 
is not onerous, but the bill is important because of its removing some of the barriers that existed over a period of 
time and that disallowed transfers. It will hopefully make the process easier for all the parties concerned.  

This will be a very brief speech. Given that this was a Labor government bill — 

Hon Norman Moore: It must have been good! 

Hon KATE DOUST: I am glad the minister acknowledged that. 

Hon Norman Moore: Heavy irony surrounded that comment. 

Hon KATE DOUST: I am a bit blind to that tonight. Given that the bill had already moved through the 
Assembly successfully, it reached this place and it has been inquired into at great length by the Standing 
Committee on Uniform Legislation and Statutes Review, which supported it, we are of the view that it is a very 
good bill and we look forward to the swift passage of it through this place.  

HON GIZ WATSON (North Metropolitan) [9.31 pm]: In all material respects, this bill is identical to the one 
that was introduced by the previous government last year and passed with the support of the then opposition in 
the other place. On reaching this place, it was referred to the Standing Committee on Uniform Legislation and 
Statutes Review, which prepared a report. That bill had not yet been considered in this place by the time the 
election was called last year. That is why we are dealing with this bill again, which has been introduced back 
into this place. As Hon Kate Doust indicated, we have already considered this matter.  

Transfer of prisoners interstate occurs under a national cooperative scheme. This bill amends the Prisoners 
(Interstate Transfer) Act 1983 in respect of the factors to be considered when a transfer is requested by a 
prisoner. The second reading speech states that the list of factors contained in the bill is supported by the 
Standing Committee of Attorneys-General and the Corrective Services Ministerial Advisory Council. In its 
consideration of the almost identical previous bill, the Standing Committee on Uniform Legislation and Statutes 
Review found that it was consistent with the agreement of the Standing Committee of Attorneys-General and the 
Corrective Services Ministerial Advisory Council. That was in its report 28, dated May 2008. I understand from 
the briefing that Western Australia and the Northern Territory are the only jurisdictions that have not yet 
implemented the amendments.  
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I was also advised at the briefing that there are currently 22 applications for transfer out of Western Australia 
awaiting determination and six applications for transfer into WA awaiting determination. I found it interesting to 
find out exactly how many cases are on the books at any given time. When a prisoner currently requests a 
transfer, the question to be considered is whether it is in the interests of the welfare of the prisoner. In making his 
or her determination, the minister may have regard to prison or parole reports. Page 7 of the standing 
committee’s report refers to the 2002 case of Attorney General for the Australian Capital Territory v Heiss in 
which the Full Court of the Federal Court of Australia considered the extent of the minister’s discretion to have 
regard to matters other than the prisoner’s welfare. Following on from that, the bill effectively expands the 
question for consideration beyond the interests of the welfare of the prisoner to include broader policy 
objectives. The new factors, via clause 6 inserting new section 9A and clause 8 amending section 21, are the 
welfare of the prisoner; the administration of justice in WA or any other state; security and good order of any 
prison in WA or any other state; safe custody of the prisoner; protection of the community in WA or any other 
state; and any other matter the minister considers relevant. Section 9 is also amended by way of clause 7 to 
emphasise more strongly that the minister is to refer to prison and parole reports in considering those factors. 
The act also provides for transfer of prisoners interstate to face trial. The bill does not make any amendment in 
this regard.  

In the process of examining this bill, I have consulted a number of organisations that have an interest in this area, 
such as the Law Society of Western Australia, the Criminal Lawyers’ Association of WA, the Prison Reform 
Group, the Deaths in Custody Watch Committee and the Office of the Inspector of Custodial Services. I invited 
comment from these organisations, but no comment has been received; therefore, I have some sense that 
probably they are comfortable with this bill as it is, although I have not heard that directly.  

I have some issues that I want to raise in relation to this bill. The first issue is in relation to “administration of 
justice”, which is the terminology in those factors that I have listed above. All the factors in the list, except for 
administration of justice, refer to the safety or wellbeing of the prisoner or of others. I understand from the 
briefing that under “administration of justice” certain matters will be routinely considered by the minister. I ask 
the minister handling this bill to indicate for the record what matters will be considered by the minister under the 
administration of justice factor as it will appear if this bill is passed.  

As to the rehabilitation of prisoners, the list in the bill does not include a specific provision for rehabilitation of 
prisoners as one of the objectives to be considered in prisoner transfer. This factor is included in international 
transfer models for Australia, the United States and Europe, including the United Kingdom. Transfer of a 
prisoner has potential to strengthen or weaken a prisoner’s social ties versus alternative criminal ties that a 
prisoner might have. Further, rehabilitation programs or services available to and appropriate for the prisoner 
may differ between the sending and receiving jurisdictions.  

I understand from the very useful briefing that I received that this issue is routinely considered by the minister 
under the “welfare of the prisoner” head of power. For the record, can the minister confirm that rehabilitation of 
the prisoner will be routinely considered by the minister under the “welfare of the prisoner” head, and a 
description of how that will be done? 

In terms of the information to be sent to the receiving jurisdiction, section 24 of the act—which is unaltered by 
the bill—contains a list of information that must be sent with the prisoner upon transfer. The list does not include 
a requirement to provide information about a prisoner’s past and present health status—for example, medical, 
dental, psychological and suicide risk. This information is obviously very important for the receiving jurisdiction 
if it is to manage a prisoner’s health and safety appropriately. 

Regulation 7(1) of the Prisoners (Interstate Transfer) Regulations 1984 states — 

For the purposes of the Minister’s consideration of a prisoner’s request, the Department may (or, if the 
Minister so requests, shall) supply to the Minister such medical, psychiatric or psychological reports or 
assessments in respect of the prisoner as are or may be made available to it. 

Again I ask the minister to confirm for the record, firstly, that the minister routinely obtains this information, 
and, secondly, that the minister causes it to be provided to the receiving jurisdiction.  

With those comments, the Greens (WA) are more than happy to support this bill. We think it is an 
uncontroversial bill. It makes sense to have a uniform national approach to the transfer of prisoners. I think it is 
extraordinary that it has taken so long for Western Australia to implement these changes given that they are 
relatively simple and uncontroversial. Provided that the minister is able to give satisfactory answers to the 
particular points of clarification that I have indicated, the Greens are happy to support the bill.  

HON SIMON O’BRIEN (South Metropolitan — Minister for Transport) [9.38 pm] — in reply: In closing 
the debate, I thank members for their contributions and also for their support for the bill and its expeditious 
passage. The bill is the subject of the twenty-eighth report of the Standing Committee on Uniform Legislation 
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and Statutes Review. Members have observed, as did I in the second reading speech, that this bill is substantially 
identical to the one we dealt with a little while ago. It seems like an eternity now, but I think it was early last 
year. At that time the bill was referred to the standing committee, being an article subject to intergovernmental 
agreement, and the twenty-eighth report contains our findings. I say “our” findings because, coincidentally, I 
happened to be on the committee. There are two things that I will say about the report. Firstly, when members 
consider appendix 1, the transcript of evidence, they should bear in mind that committee members were 
inquiring about two quite separate bills with the same witness present at one hearing. Members need to 
understand that; otherwise they might get a little confused. There is a point in the transcript when we stop talking 
about this quite straightforward bill and get on to another consideration. If they missed that point, it could 
confuse them a little. However, the matters that relate to this bill—they are in the text of this report, as well as in 
the first part of the transcript—are quite straightforward.  

As has been summarised by members, the essence of the bill is to expand the considerations when a request to 
transfer a prisoner interstate is considered, whereas the matter to be primarily addressed as the sole factor is the 
welfare of the prisoner. The proposal before us is that the relevant minister in future shall have regard to the 
matters set out in proposed new section 9A, including not only the welfare of the prisoner or person concerned, 
but also the administration of justice in this or any other state, the security and good order of any prison in this or 
any other state, the safe custody of the prisoner or person concerned, the protection of the community in this or 
any other state, and any other matter the minister considers relevant. It is a broad expansion of the matters that 
the minister may have regard to when considering whether to acquiesce to a request for a prisoner to be 
transferred. I remind the house that not only does the minister in both the relinquishing and receiving jurisdiction 
have to approve the transfer, but also, as Hon Kate Doust pointed out, if the prisoner is held under a 
commonwealth offence, the relevant commonwealth minister must approve the transfer. Finally, as Hon Giz 
Watson pointed out, this will apply to a small number of people. From the point of view of economics, it is 
basically a reciprocal arrangement. Given the number of prisoners who are involved in our various prison 
systems, it is not a major consideration. However, the considerations contained in proposed new section 9A are 
of serious moment for jurisdictions to consider. They relate to considerations of safe custody, protection of the 
community, security and good order, and the administration of justice. In fact, if those matters were not 
explicitly allowed to be considered, our statute would be inadequate. That is the conclusion that was reached at a 
meeting of Attorneys General. Indeed, this bill will put right what is, in a very real sense, a deficiency. 

Hon Giz Watson in pursuing her research on this bill, as thoughtful as ever, raised some matters that she asked 
me to address on the record. Was it the honourable member’s intention that I seek to do that now, because I can 
do it if she wishes, or perhaps she might prefer that we do it in the Committee of the Whole House? 

Hon Giz Watson: I just wish you to response by way of the second reading debate. If you do it now, that is fine. 

Hon SIMON O’BRIEN: Given the tone of the debate, I am sure that the Deputy President will allow Hon Giz 
Watson to interject in a not unruly fashion if there is anything else of which I need to be reminded. Hon Giz 
Watson asked me to confirm a few things for the record. The first was to indicate what matters will be 
considered by the minister under the administration of justice head. My response is as follows — 

Regulation 7(3) of the Prisoners (Interstate Transfer) Regulations 1984 states that ‘the Minister, in 
considering a prisoner’s request, may have regard to the following matters’ — 

• whether the statutory period during which an appeal against the prisoner’s conviction or sentence 
may be made has expired; 

• whether any appeal against the prisoner’s conviction or sentence has been finally dealt with; 

• whether, so far as the Minister is aware, every complaint or information alleging an offence by the 
prisoner against the law of Western Australia or the Commonwealth, or of any other State or of a 
Territory of Australia, has been finally dealt with; 

• whether a petition for an inquiry, or an inquiry, under the laws of Western Australia into the 
prisoner’s conviction or sentence is pending; and 

• the term of imprisonment remaining to be served by the prisoner compared with the estimated 
period for dealing with the request and executing an order of transfer. 

In common terms this means: 

• whether the statutory period has passed under which the prisoner can appeal against his/her 
conviction or sentence; 

• whether any appeal has been lodged and if so has it been finally dealt with; 

• that there are no outstanding complaints or information alleging an offence by the prisoner; 
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• whether there is a pending petition or inquiry, under WA law into the prisoner’s conviction or 
sentence; and 

• that there is an appropriate time remaining to the end of the prisoner’s term to allow the processes 
relating to a transfer to occur.  

Additional items outside the Regulation which may be relevant would be that any translation of the 
sentence that would occur if the transfer took place neither advantaged nor disadvantaged the prisoner 
and that victim issues are given equal consideration in the receiving jurisdiction where applicable. 

In this context, that is what the government believes is the meaning of the term “administration of justice”. The 
second matter that the member asked me to apply to the record was the question of whether rehabilitation of the 
prisoner will be considered by the minister under the welfare of the prisoner head and a description of how this 
will be done. Of course, the welfare of the prisoner is already a consideration laid down in the principal act, as 
the member knows. We are in a position to respond, and I do so in the following terms — 

Currently, a variety of information is provided in the briefing relating to any request for a transfer to the 
Minister for consideration. Such information includes but is not limited to:  

• management issues; 

• current health issues, including psychological and psychiatric information where applicable; 

• assessed treatment needs (programs related to offending) and whether they have been completed 
including treatment completion reports where applicable; and 

• family or community support both here or in any receiving jurisdiction to ensure appropriate access 
potential for rehabilitative programs as provided in the relevant State including parole and 
prospects for employment on release. 

Again, I do not think there is anything unexpected in that response. Finally, the honourable member asked me to 
confirm for the record that the minister routinely obtains the prisoner’s medical et cetera information under 
regulation 7(1) and causes it to be provided to the receiving jurisdiction. I can advise that in accordance with 
regulation 7(1) of the Prisoners (Interstate Transfer) Regulations 1984, the department routinely provides the 
minister with all relevant information regarding a prisoner’s health, including mental health, as part of any 
briefing regarding an application for interstate transfer by a prisoner. This may be in the form of psychological or 
psychiatric assessments or reports and, in accordance with that legislation, this information is provided to 
receiving jurisdictions to ensure that they are fully apprised of all issues regarding the individual. I hope that that 
is satisfactory—the member is indicating that it has extended her understanding. 

I think that I have addressed all the matters that were raised. Again I commend report 28 of the Standing 
Committee on Uniform Legislation and Statutes Review. It is a tremendous body of work by a dedicated group 
of members of this house.  

Hon Bruce Donaldson: Besides yourself, who were they? 

Hon SIMON O’BRIEN: It was an intrepid bunch, and I would like to acknowledge Hon Matt Benson-Lidholm, 
Hon Donna Faragher and Hon Sheila Mills as partners in the endeavour. I thank members on all sides for their 
support of this bill, and look forward to its speedy dispatch through the remaining stages. 

Question put and passed. 

Bill read a second time. 

Leave granted to proceed forthwith to third reading. 

Third Reading 

Bill read a third time, on motion by Hon Simon O’Brien (Minister for Transport), and transmitted to the 
Assembly. 
 


